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JURISDICTION 

This is an action for damages for personal in- 
juries brought by the plaintiff, Terrance I. Poston. 

The action was filed on January 26, 1965, in the United 
States District Court for the District of Hawaii against 
the defendants The United States of America, Hawaiian 
Electric Company, Inc.,., a Hawaii corporation (hereinafter 
called Hawaiian Electric ), and George Okano Electrical 
Service, Ltd., a Hawaii corporation (hereinafter called 
Orecopmervo.4. 2-19). The plaintiff is a citizentomunac 
Siavesorwillaska (Tr. 139-40). 

The amount in controversy exceeded the sum of 
$10,000 exclusive of interest and costs, The United States 
Distiicimecourt tor the District of Hawaii had jurisdicvion 
Omethe basis of diversity of citizenship (28 U.S.¢.A. 
Sieeeyeeanc the Federal Tort Claims Act (28 UlS7een™ 
SSiec(b), 2671, et sca, ). 

On March 25, 1965, Hawaiian Electric filed an 
answer to picintiff's comolaint and a cross-claim against 
United States. The cross-claim contained a prayer that 
if it be determined that Hawaiian Electric and either or 


both of the other defendants were joint tort-feasors, 


that the relative degree of fault of each be determined 
and that Hawaiian Electric have judgment against the 
other joint tort-feasors for any excess it might pay over 
and above its pro rava share of such judgment (R.0O.A. 
25-30)% 

The action came on for trial before the court 
and a jury on January 11, 1967. At the close of plain- 
tiff's case on January 17, 1.967, all defendants made 
motions for directed verdicts (Tr, 799-802). On January 
18, 1967, the court orally granted the motion of defen- 
dant Okano and denied the motions of United States and 
Hawaiian Electric (Tr. 872-75). 

On January 20, 1967, at the close of defendants ' 
case, Okano ede a motion for a directed verdict on 
Hawaiian Electric's cross-claim and said motion was 
granted, Defendants Hawaiian Electric and United States 
moved for directed verdicts in respect to plaintiff's 
claims. The motion of Hawaiian Electric was granted 
while the motion of United States was denied (Tr. 1348-50, 
1384 ). 

The court then discharged the jury and, as trier 


of fact decided plaintiff's case against the United States 


GOetusmmcr ts, CliVing a decision in favor of the United 
States (Tr. 1389-90). 

Metaens Tor a new trial and for judgmenteng.— 
Virtomomurne vie verdict were filed by the plainvirt 
on January 25, 1967, and were denied on the same day 
(Tr, 1484), 

Plaintiff has appealed from the order filed 
January 19, 1967, directing a verdict for Okano and 
against plaintiff, and from the order filed January 25, 
1967, directing a verdict for Hawaiian Electric and against 
plaintiff, and from the judgment filed January 25, 1967, 
dismissing plaintiff's action against the United States 
(Ee Cncemena 75s 

tmteeeross=appeal is from the order fided January 

25, 1967, directing a verdict for defendant Okano and 
against Hawaiian Electric on Hawaiian Electric's cross- 
claim, Hawaiian Electric's notice of cross-appeal was 
filed on February 24, 1967 (R.O.A. 191). The United 
States Court of Appeals for the Ninth Circuit has juris- 
Gictiemepye virtue of 28 UsSyCyA. 1291. 


STATEMENT OF THE CASE 

On September 10, 1963, plaintiff, Terrance I. 
Poston, was employed by Reed & Martin International as 
a backhoe operator (Tr. 152). Reed & Martin International 
was the general contractor for the U.S. Navy for certain 
changes being made on the Navy's communications system 
at its Kunia facility on the Island of Oahu, State of 
Hawaii. Okano was a Subcontractor on this job. On said 
day Mr. Poston was instructed by his employer to drive 
a backhoe to the Kunia facilityand to change the depth 
end sitepe or an existing ditch (Tr. 153, 187). The 
ditch was located on land belonging to the United States. 
A portion of the ditch in question ran underneath two 
guy wires which supported two poles which in turn sup- 
ported a double cross~-arm to which two sets of high 
voltage electrical transmission lines were attached and 
also a platform upon which a metering transformer was 
located (Ex. G-7). One set of transmission lines belonged 
to Hawaiian Electric and ran from its distribution system 
to said cross-arm. The other set belonged to the United 
States and ran from said cross-arm to other parts of the 


Kunia facility. The guy wires, the poles, the cross-arm- 


and the platform and certain wires running from the trans- 
mission lines to the metering transformer belonged to the 
United States (Tr. 1246-1247). The metering transformer 
and a meter mounted on one of said poles belonged to 
Hawaiian Electric (Tr. 1242-1243). 

Mr. Poston believed that the digging operation 
would be more conveniently accomplished if one of the guy 
wires under which the ditch passed were removed from its 
anchor. According to Mr. Poston, he went to the foreman 
for George Okano Electrical Service, Ltd., which was a 
Subcontractor of Reed & Martin International, and asked 
Die tomitbake the suy wires loose, will the polesiall 
down?", to which the foreman replied, "No. Take it out." 
(Tr. 188-92). Sometime after starting to remove one of 
the guy wires Mr. Poston received severe electricel 


shock (Tr. 192-207). 


QUESTIONS PRESENTED ON CROSS -APPEAL 


This cross-appeal may be premature because the 
order filed January 25, 1967, directing that a verdict be 
entered for defendant Okano and against Hawaiian Electric 


in respect to the latter's cross-claim, may not have been 


a final judgment. This is because, although the action 
presented more than one claim for relief, the court did 
not, as required by Rule 54(b) of the Federal Rules of 
Civil Procedure, make an express determination that there 
was no just reason for delay in entering judgment in re- 
Sbpeey Lo sald cross-claim and did not expressly divrecs 
entry of judgment. Furthermore, when the court rendered 
its oral decision on January 18, 1967, in Okano's favor 
on the cross-claim it was possible that the question 
raised by the cross-claim would become moot, and when 
the court Signed the order on January 25, 1967, on the 
cross-claim, the question had become moot because by 
then the court had directed verdict for Hawaiian Electric 
on the plaintiff's claims. See Thompson v. Trent Mari- 
time Company, Ltd., 343 F.2d 200. However, Hawaiian 
Electric could not be absolutely certain that the order 
in respect to the cross~claim was not a final judgment 
and, therefore. was compelled to take this cross-appeal 
in order to avoid the risk of having a subsequent appeal 
dismissed as untimely. 

Assuming that the appeal is not premature, the 


issue is whether the trial court erred in ordering that 


a verdict be entered for defendant Okano and against 
defendant Hawaiian Electric in respect to the latter's 


eross-claim against Okano for contribution. 


SPECIFICATION OF ERROR 
The trial court erred in ordering that a ver- 
dict be entered for defendant Okano and against defendant 
Hawaiian Electric in respect to the latter's cross-claim 


against Okano for contribution. 


ARGUMENT 

The only relief sought by Hawaiian Electric 
afaineteOKano in its cross-claim was for contribution, 
and this relief was prayed for only in the event it was 
determined that Hawaiian Electric and Okano were deter- 
mined to have been joint tort-feasors. This claim for 
contribution was made under the Uniform Contribution 
among Tortfeasors Act which is in force in Hawaii, 
Chapter 246, Part IL, Revised Laws of Hawaii 1955), 

Hawaiian Electric's prayer for relief against 
Okano was conditioned on its having been determined that 


the two were joint tort-feasors. No such determination 


had been made in the case when the court orally granted 
Okano's motion for a directed verdict in respect to the 
cross-claim on January 18, 1967, nor was such a deter- 
mination ever made during the course of the trial. Fur- 
thermore, on January 20, 1967, the court granted the 
motion of Hawaiian Electric for a directed verdict in 
respect to the plaintiff's claim against it. Therefore, 
the question raised by Hawaiian Electric's cross-claim 
was moot on January 25, 1967, the day on which the trial 
court signed the order directing that a verdict be en- 
tered for Okano on the cross-claim. The queStion has 
continued to be moot and will continue to be moot unless 
this court reverses the trial court's order directing a 
verdict in favor of Hawaiian Electric in respect to the 
plaintiff's claim and unless upon a new trial of that 
claim a verdict is rendered in favor of the plaintiff 
and against Hawaiian Electric. Therefore, there has 
never been any occasion for the trial court to act in 
respect to Hawaiian Electric's cross-claim against Okano 
and the action of the trial court in purporting to pass 


upon a moot question should be reversed. 


CONCLUSION 

ii ehis Court aiiarms the trial court's jerder 
directing a verdict in favor of Hawaiian Electric Company, 
Inc. in respect to the plaintiff's claim, then the question 
raised by Hawaiian Electric's claim against George Okano 
Electrical Service, Ltd. will continue to be moot and 
there will be no need for the court to pass upon the 
question raised by this cross-appeal, 

If, however, this court orders a new trial of 
plaintiff's claim against Hawaiian Electric, then because 
the question raised by Hawaiian Electric's cross-appeal 
against George Okano Electrical Service, Ltd. was moot at 
the time the trial court signed its order of January 25, 
1967, this court should reverse that order and direct that 
there be a new trial also of Hawaiian Electric's cross- 
claim against George Okano Electrical Service, Ltd. 

DATED: Honolulu, Hawaii, August 23, 1967. 


Respectfully submitted, 
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